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Introduction

1. Having declared its independence on 17 February 2008, the Republic of Kosovo
has now acceded to several international and regional organizations, including the
World Bank, the International Monetary Fund, the Permanent Court of
Arbitration, the World Customs Organization, the European Bank for
Reconstruction and Development, the Council of Europe Venice Commission, and
the Regional Cooperation Council, among numerous other intergovernmental

organizations.

2. Kosovo’s membership in these organizations has brought mutual benefits to
Kosovo, to the organizations concerned, and to their member states. Membership
has confirmed and consolidated Kosovo’s status as a sovereign and independent
state; it has also contributed to the enhancement of regional and international

security and to the promotion of friendly relations among states.

3. Membership of Kosovo in the United Nations, the universal organization par
excellence, has remained elusive. While Kosovo arguably satisfies the criteria for
membership in the United Nations, as discussed below, the political
considerations of key UN member states have been an impediment to Kosovo

joining the world organization.

4. The UN system is made up of the United Nations itself and some 17 affiliated
programmes, funds, and specialized agencies, all with their own membership
requirements and procedures. These include the World Bank and the
International Monetary Fund, where, as noted, Kosovo is already a full member,
and the United Nations Educational, Scientific and Cultural Organization

(UNESCO), of which Kosovo sought membership unsuccessfully in 2015.

5. Further membership of the UN system would be of considerable benefit to Kosovo.
This paper/study will provide analysis of the membership requirements of the

United Nations and its affiliated bodies and assess the prospects of Kosovo



acceding to them. It will conclude with a discussion of policy options and

recommendations.

Kosovo and UN Membership

6. Article 4(1) of the UN Charter provides that {m]embership in the United Nations
is open to all...peace-loving states which accept the obligations contained in the
present Charter and, in the judgment of the Organization, are able and willing to
carry out these obligations.” Article 4(2) goes on to state that the admission of any
such state will be effected by recommendation of the Security Council followed by
a decision of the General Assembly. The admission of new members is classified
as an ‘important question’ in Article 18 of the Charter and hence requires in the
General Assembly the support of a two-thirds majority of members present and

voting, rather than a simple majority.

7. In its 1948 Advisory Opinion on the Conditions of Admission of a State to
Membership in the United Nations (Article 4 of the Charter), the International Court
of Justice was asked to determine whether the criteria in Article 4(1) were
exhaustive, or whether members of the Security Council and General Assembly
retained the discretion to impose further conditions on an applicant for
membership. The majority of the Court found that the conditions were exhaustive
and hence that it was legally impermissible for members of the Security Council
and General Assembly to take into account political factors not connected with the

conditions of admission.

8. Kosovo clearly meets the exhaustive conditions for UN membership listed in
Article 4(1). Kosovo has achieved statehood. The democratically elected
representatives of its people declared its independence on 17 February 2008 as
the end result of a UN-led international process for determining its status.
Kosovo’s independence was an inescapable necessity, dictated both by the history
of oppression and brutal repression inflicted upon the people of Kosovo, including

the tragic loss of civilian lives and their expulsion on a massive scale from their



homes and country and by the natural need for and right to freedom and
self-determination. In an Advisory Opinion of 22 July 2010, the ICJ concluded that
‘the adoption of the declaration of independence of 17 February 2008 did not
violate general international law, Security Council resolution 1244 (1999) or the
Constitutional Framework. Consequently the adoption of that declaration did not

violate any applicable rule of international law.’

9. Kosovo meets the criteria for statehood set out in the 1933 Montevideo
Convention, widely accepted as reflecting those enshrined in customary
international law: it has a permanent population, a defined territory, government,
and the capacity to enter into relations with other states.! Kosovo’s statehood has
been recognized by a majority of the members of the United Nations (116 out of

193).

10. Since attaining statehood, Kosovo has clearly shown that it is a peace-loving state
which seeks always to act in accordance with the principles and purposes of the
United Nations. Kosovo lives at peace at home and abroad, striving to govern itself
in accordance with the principles and the requirements of democracy, human
rights, and the rule of law. Kosovo does not threaten force against any neighbor.
Human rights and fundamental freedoms are guaranteed in Kosovo’s Constitution
and further supported by Kosovo’s membership of the Venice Commission of the
Council of Europe. It cannot be doubted that Kosovo would be able and willing to
carry out its obligations as a UN member. As noted above and discussed in further
detail below, Kosovo is already a member of two of the UN’s 15 specialized

agencies (the International Monetary Fund and the World Bank).

11.Kosovo’s right to become a UN member is supported by the principle of universal
membership, which is implicit in the Charter and which has been affirmed by
subsequent practice. A right of all peace-loving states to UN membership flows

from the principle of the sovereign equality of states, a basic customary principle

1 Montevideo Convention on the Rights and Duties of States (1933), ‘165 LNTS 19; 49 Stat 3097, Article 1’
Available at: https://www.ilsa.org/Jessup/Jessup1l5/Montevideo%20Convention.pdf [Accessed on:
October 10, 2019].




of the international legal order reflected in Article 2(1) of the UN Charter and
confirmed in the Friendly Relations Declaration adopted by the UN General
Assembly in 1970.2 Given the importance of the UN and its Charter as a basic
framework for the international legal and political order, it is widely accepted that
all peace-loving states ought to be admitted to membership. The General
Assembly in 1954 noted ‘the growing general feeling in favor of the universality
of the United Nations’ (GA res 817(IX)). It has been noted that during the period
from 1966 to 1969, more than 70 references to the principle of universal

membership were made on the floor of the General Assembly.

12.The importance of universal UN membership is supported by UN practice. In the
first decade of the United Nations, Cold War tensions saw a number of states
aligned with either side blocked from UN membership by the use of the veto in the
Security Council. However, in 1955-56 all these states were admitted in a ‘package
deal’. Following this early decade, new states emerging from decolonization or
from the breakup of existing states have generally been admitted to the UN
without opposition. In recent decades, universality has been almost wholly
achieved. States that had originally refrained from seeking membership were
admitted in the 1990s and early 2000s, including Switzerland and a number of

small states in Europe and the Pacific.

13.Even though Kosovo meets the legal criteria for UN membership and thus has a
right to be admitted in accordance with the principle of universality, it has so far
refrained from applying for admission. This is primarily because of the probability
that, contrary to the legal obligations of UN organs to consider only the criteria in
Article 4 of the UN Charter (as clarified in the IC]’'s 1948 Advisory Opinion),
Kosovo’s application would be prevented by the opposition of certain states which
do not recognize its statehood. In particular, in the current climate, a Security

Council resolution seeking to recommend Kosovo’s admission in accordance with

2 UN General Assembly, Declaration on Principles of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United Nations, 24 October

1970, A/RES/2625(XXV). Available at:
https://unispal.un.org/DPA/DPR/unispal.nsf/0/25A1C8E35B23161C852570C4006E50AB [Accessed on:
October 11, 2019].




Article 4(2) of the Charter would be vetoed. In an Advisory Opinion of 3 March
1950, the International Court of Justice ruled that the General Assembly could not

admit a state in the absence of a recommendation from the Security Council.

14.UN practice suggests that a new state is only likely to be admitted after its
statehood has been recognized by the previous sovereign or by any rival state
claiming sovereignty over the same territory. For example, the admission of the
‘divided states’ of the Cold War was delayed until both governments agreed to
recognize the other (in the case of Germany and Korea) or until one government
succeeded in unifying the whole territory (in the case of Vietnam). In the case of
Germany, neither German state was a member of the UN for several decades. The
German Democratic Republic (GDR) applied for admission in 1966, but its
application did not progress further because of the opposition of Western states,
reflecting the policy of the Federal Republic of Germany (FRG) that it alone was
the legitimate representative of the whole of Germany. After a change of
government in the FRG, its position shifted, and in 1972 the FRG and the GDR
recognized each other’s statehood. Both states were then admitted to the UN in
1973. Similarly, neither the Republic of Korea nor the Democratic People’s
Republic of Korea were members of the UN until 1991, when following an

agreement between both states they were admitted simultaneously.

15.A remaining legal problem resulting from the Cold War phenomenon of ‘divided
states’ is the status of the Republic of China (Taiwan). Although the ROC
government lost control of the Chinese mainland to the People’s Republic of China
government in 1949 and was driven to the island of Taiwan, it continued to
represent China in the UN until 1971, when the General Assembly adopted
Resolution 2758 (with 76 votes for, 35 against, and 17 abstentions) to expel its
delegation from the UN and replace it with the PRC delegation. During this period,
both governments shared the position that there was only one Chinese state: the
dispute was over which government was its rightful representative. In recent
decades, while Taiwan has not formally abandoned this ‘one China’ position and
claimed a separate statehood, it has moved away from it in practice and sought

separate membership in the UN in 1993-95 and more recently in 2007. However,
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the PRC’s strong opposition, and the acceptance of the ‘one China’ doctrine by
most UN members, means that Taiwan’s applications have never been formally
considered. As there is no foreseeable prospect that the PRC’s opposition to
Taiwan’s membership of the UN will shift, Taiwan has sought to participate in UN
subsidiary and related organizations, although with relatively little success.
Despite these setbacks, Taiwan continues to pursue membership or participation
in international institutions and maintains a record of success in formal global and
regional organizations such as the World Trade Organization (WTO) and the Asia
Development Bank (ADB) and other international fora such as Asia-Pacific

Economic Cooperation (APEC).

16.During the period of decolonization, former colonies were almost always admitted
to the UN with the consent of and following recognition by the former colonial
power. One partially exceptional case was Guinea-Bissau, where in the 1960s and
1970s, an independence movement (PAIGC) fought a long war against Portugal,
the colonial power. In 1973, while the war was still continuing, PAIGC declared the
independence of the Republic of Guinea-Bissau, which was recognized by some 40
states. The General Assembly in November 1973 adopted a resolution (resolution
3061 (XXVIII)) welcoming ‘the recent accession to independence of the people of
Guinea-Bissau, thereby creating the sovereign State of Guinea-Bissau’. In April
1974, the Portuguese regime was overthrown in the ‘Carnation Revolution,” and
the new government agreed to a ceasefire and entered into negotiations with
PAIGC. On 12 August 1974, Guinea-Bissau’s admission to the UN was unanimously
recommended by the Security Council, but the agreement with Portugal to
recognize Guinea-Bissau’s statehood was concluded only on 28 August 1974.
Guinea-Bissau was then admitted to the UN by the General Assembly on 17
September 1974. Thus, the Security Council recommended Guinea-Bissau’s
admission before Portugal had recognized its statehood, although recognition by
Portugal was clearly inevitable by this stage. This reflects the strongly negative

attitude taken by this point towards colonialism by the international community.

17.Bangladesh constitutes a contrasting example from the same period of secession

outside the colonial context. Bangladesh, with the aid of Indian military
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intervention, had achieved effective independence from Pakistan by the end of
1971, and by August 1972 had been recognized by 86 states. However,
Bangladesh’s application for admission to the UN was vetoed by China in the
Security Council in August 1972, although the General Assembly adopted a
resolution in November 1972, recognizing Bangladesh’s eligibility and calling for
its admission (resolution 2937 (XXVII)). Following a further increase in the
number of states recognizing it, Bangladesh was finally recognized by Pakistan on

2 February 1974, after which it was admitted to the UN in September 1974.

18.A similar pattern can be observed in the post-Cold War period. In cases of
secession from an existing state, new UN members have only been admitted
following the consent and recognition of the ‘parent’ state. For example, the Baltic
States were admitted to the UN following recognition of their independence by the
Soviet Union in September 1991, and the other Soviet republics were admitted
with the support of the Russian Federation as the state continuing the legal

personality of the Soviet Union.

19.Unlike the cases of Bangladesh and the former Soviet Republics, which involved
secession from a parent state which continued to exist, the breakup of the Socialist
Federal Republic of Yugoslavia involved the legally distinct situation of the
complete dissolution of the previously existing state. (The claim of the Federal
Republic of Yugoslavia to continue the legal personality of the SFRY was rejected
by the Badinter Commission and by the UN itself, and was abandoned in 2000).
This distinction between dissolution and secession helps explain why Slovenia,
Croatia, and Bosnia-Herzegovina were admitted to the UN in May 1992, before the
FRY had formally recognized them. Another factor is that the FRY had already in
April 1992 declared its willingness in principle to recognize the statehood of the
other republics after further negotiations and had adopted a new constitution

excluding the other republics from its scope.

20.This overview shows that, while Kosovo has a strong legal case that it has a right
to admission to the UN, it is unlikely to overcome the obstacle of the Security

Council veto while Serbia still refuses to recognize it. Previous states in a
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comparable position, including Guinea-Bissau and Bangladesh, have obtained a
General Assembly resolution explicitly recognizing their statehood. Although such
aresolution could not without Security Council admit them to the UN, it bolstered
their claim to statehood, encouraged further states to recognize them, and thus
pressured the ‘parent’ state to recognize their independence, helping pave the way
for admission. However, Kosovo should be cautious in pursuing this option. Serbia
or other states which do not recognize Kosovo might contend that recognition of
Kosovo’s statehood would have a negative effect on international peace and
security and thus fall into the category of ‘recommendations with respect to the
maintenance of international peace and security’, which under Article 18 of the
Charter is classified as an ‘important question’ for which a two-thirds majority is
required. Currently 116 out of 193 UN member states (60%) have recognized
Kosovo. Even if this reading is rejected and a simple majority would suffice to
adopt the resolution, a close vote would do more harm than good by drawing

attention to continued substantial opposition to Kosovo’s statehood.

21.In view of the current political obstacles to Kosovo’s UN membership, the next
section of this paper will discuss other possibilities for Kosovo to participate in
the UN system. Firstly, it will briefly discuss whether Kosovo could be recognized
by the UN General Assembly as a non-member observer state (like the Holy See
and Palestine). Secondly, it will discuss (also briefly) other possibilities for Kosovo
to participate in UN organs, including in the International Court of Justice and the
Economic Commission for Europe. Thirdly, it will consider the processes for
admission to the specialized agencies of the UN and other related agencies, and

Kosovo’s prospects for admission to these agencies should it apply.

Permanent Observer Status in the UN

22.0ver the years of the UN’s existence, certain non-member states, as well as a
number of international organizations and (during the decolonization period)
national liberation movements, have been granted limited participation rights in
the UN General Assembly and its committees as permanent observers. The

concept of a permanent observer is not mentioned in the Charter and is based



rather on subsequent practice. Currently, the UN Protocol and Liaison Service lists
two states as ‘Non-member States having received a standing invitation to
participate as observers in the sessions and the work of the General Assembly and
maintaining permanent offices at Headquarters’: the Holy See and the State of

Palestine.

23.In the early years of the UN the Secretary-General decided whether to accede to
requests for observer status by non-member states. States accepted as observers
on this basis included the Federal Republic of Germany and the Republic of
Vietnam (in 1952), the German Democratic Republic (in 1972), and the
Democratic Republic of Vietnam (in 1975). In recent practice, the decisions are
taken by the General Assembly. The Holy See became a permanent observer at the
United Nations in 1964, following approval by the Secretary-General of its request
to participate in the General Assembly’s work. The Holy See was a permanent
observer on this basis for several decades, until the General Assembly adopted
(without a vote) a resolution in 2003 confirming the Holy See’s status as a
permanent observer and its right to participate in the Assembly’s sessions and
work (Resolution 58/314). The Holy See has refrained from applying for UN

membership, in light of its sui generis character.

24.The evolution of Palestine’s status at the UN has been more complex. In 1974, in
Resolution 3237 (XXIX), the General Assembly, ‘taking into account the
universality of the United Nations prescribed in the Charter...invite[d] the
Palestine Liberation Organization to participate in the sessions and the work of
the General Assembly in the capacity of observer.’ The PLO was granted this status
as an ‘observer entity’ representing the Palestinian people, not as a non-member
state since the PLO did not claim that it had achieved statehood at that time. In
2011 Palestine made an application to the UN Secretary-General for admission as
a UN member state. Given the reality that its application would be vetoed in the
Security Council, in 2012, Palestine changed course and requested that its status
in the General Assembly be changed from ‘observer entity’ to ‘non-member
observer State’. In Resolution 67/19 of 29 November 2012, the General Assembly

decided to accord Palestine this status, with 138 states voting for, 9 voting against
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and 41 abstaining. As in the previous cases of Guinea-Bissau and Bangladesh
(discussed in paras [16] and [17]), the General Assembly has thus explicitly

recognized Palestine’s statehood.

25.Kosovo could potentially seek to become, like the Holy See and Palestine, a
permanent observer non-member state at the UN. This could be effected by a
resolution of the UN General Assembly without a recommendation from the
Security Council. However, such an approach to UN membership would not be
politically prudent for Kosovo for the following reasons. First, unlike the Holy See,
Kosovo does not claim sui generis status and does not seek to limit its participation
in the world organization. Instead, it seeks to exercise its rights as a sovereign
state alongside the other 193 UN member states. Second, unlike Palestine, Kosovo
is not seeking tactical gains in the short term, which can be achieved by upgrading
its status. Palestine, for instance, enjoys new rights as a non-member state at the
UN, including the right to bring cases against Israel to the International Criminal
Court in the Hague. Kosovo is instead seeking to normalize its status in the
international community. Seeking non-member state observer status would

detract from Kosovo’s claims of ‘normal statehood’.

Membership of the International Court of Justice and the UN Economic

Commission for Europe

26.Two UN organs that Kosovo could potentially seek to participate in without
becoming a UN member or permanent observer are: 1) the International Court of
Justice and 2) the UN Economic Commission for Europe, a regional commission of
the UN Economic and Social Council. The IC] and the Economic and Social Council
are two of the six principal organs of the UN (along with the General Assembly, the

Security Council, the Trusteeship Council, and the UN Secretariat).

27.Article 93 of the UN Charter provides that 1) all members of the UN are ipso facto
parties to the Statute of the IC] and 2) a state which is not a UN member may

become a party to the IC] Statute by a decision of the General Assembly on
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recommendation of the Security Council. Due to the likelihood of a veto in the

Security Council, Kosovo cannot become a party to the IC]J Statute.

28.However, Article 35(2) of the IC] Statute provides that the Security Council may
lay down the conditions under which the Court shall be open to states which are
not parties to the Statute. In resolution 9 (passed on 15 October 1946), the
Security Council provided that the IC] shall be open to any state, not party to the
Statute, ‘provided that such State shall previously have deposited with the
Registrar of the Court a declaration by which it accepts the jurisdiction of the
Court, in accordance with the Charter of the United Nations...and undertakes to
comply in good faith with the decision or decisions of the Court and to accept all
the obligations of a Member of the United Nations under Article 94 of the Charter’
(which requires compliance with IC] decisions in cases in which the state is a
party). Such a declaration may be either particular (accepting the jurisdiction of
the Court in respect only of a particular dispute or disputes which have already
arisen) or general (accepting jurisdiction in respect of all disputes or of a

particular class or classes of disputes, including those that may arise in the future).

29.1In the past, declarations pursuant to Security Council resolution 9 have been filed
by a number of states before they became UN members: particular declarations
by Albania (1947) and Italy (1953) and general declarations by Cambodia (1952),
Ceylon (1952), the Federal Republic of Germany (1955, 1956, 1961, 1965, and
1971), Finland (1953 and 1954), Italy (1955), Japan (1951), Laos (1952) and the
Republic of Viet Nam (1952). More recently, Palestine in 2018 deposited a
declaration accepting jurisdiction regarding disputes covered by article 1 of the
Optional Protocol to the Vienna Convention on Diplomatic Relations, and has
subsequently initiated litigation against the United States at the IC] on this basis

(the Relocation of the US Embassy to Jerusalem case).

30.Accepting the IC]’s jurisdiction could potentially enhance Kosovo’s international
legitimacy, as well as allowing Kosovo to initiate legal action against those states
which have accepted the Court’s jurisdiction under the IC] Optional Clause or

under any treaties which provide for ICJ jurisdiction and to which Kosovo is also
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a party. It would be in line with Kosovo’s previous decision, in 2016, to become a

member state of the Permanent Court of Arbitration.

31.However, there are also reasons for Kosovo to be cautious before attempting to
accept the IC]’s jurisdiction in this way. Firstly, it is unclear whether a declaration
pursuant to resolution 9 would be accepted by the Registrar of the Court. The
Registrar might be guided by the practice of the UN Secretary-General, whose
policy is that he is unable to determine, on his own initiative, whether or not an
entity of disputed status is a state. In such cases, the Secretary-General will only
accept signature or ratification where a resolution of the General Assembly
indicates that the entity in question is a state.3 While Palestine’s statehood has
been recognized by the General Assembly (see para [24] above), the General
Assembly has not (yet) adopted such a resolution regarding Kosovo. On the other
hand, the Registrar might take the view that any concerns about the validity of the
declaration would be matters for the Court itself to determine in the future.
Secondly, the practical benefits and risks would also have to be assessed. While
the declaration could potentially allow Kosovo to initiate litigation, it could also
allow Kosovo itself to be sued. If a case involving Kosovo as a party did come to
the Court, the Court might be compelled to pronounce on whether Kosovo is a
state. While a favorable judgment on this point would be a great victory for

Kosovo, a negative or doubtful judgment would be disastrous.

32.Another potential UN organ which Kosovo could seek to participate in is the
Economic Commission for Europe, a regional commission of the UN Economic and
Social Council. Although full membership of the Commission is reserved to UN
members, Article 8 of the Commission’s terms of reference states that ‘[t]he

Commission may admit in a consultative capacity European nations not Members

3 The  practice of the  Secretary-General is laid out in  this document:
https://treaties.un.org/doc/source/publications/practice/summary english.pdf. Paragraphs [81]-[83]
say the Secretary-General must follow the practice of the General Assembly in determining whether to
accept an instrument of accession from an entity whose statehood is disputed. Para [83] states that the
relevant GA practice is to be found in unequivocal indications from the GA that it considers a particular
entity to be a state, and that such indications are to be found in GA resolutions. This suggests that it would
not be sufficient that the majority of UN members recognise Kosovo; the GA would need to pass a resolution
referring to Kosovo as a state, thus adopting this position as the view of the GA itself, not just of some of its
members.
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of the United Nations, and shall determine the conditions in which they may
participate in its work, including the question of voting rights in the subsidiary
bodies of the Commission’.# Rule 39 of the Commission’s rules of procedure
provide that decisions are taken by a majority of members present and voting.>
Since 36 of the 56 members of the Commission (64.2%) have recognized Kosovo,
it would have robust prospects for admission as a consultative member of the
Commission. A successful application by Kosovo would follow the precedent of
Mauritania, which joine